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20 June 2012 
 
 
The General Manager Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA  ACT  2601 
 
By email: adjudication@accc.gov.au 
 
 
Dear Mr Chadwick 
 
Re: Certification Trademark Application No. 1390450 – Australian Egg Corporation 
 
Thank you for the opportunity to respond to Australian Egg Corporation Limited’s application to register 
the Eggs Standards Australia/Australasia certification trademark (the Application).  
 
 I write as Australian Greens Animal Welfare spokesperson and on behalf of the many constituents and 
consumer groups who have contacted me expressing concern about the Application’s undermining of the 
value placed on ‘free range’ food products, and particularly ‘free range’ eggs. I also note NSW Greens MP 
John Kaye’s complementary submission from the NSW Greens. 
 
The Greens are not supportive of the AECL’s standards for Caged or Barn Production Systems, however this 
submission concentrates on the Application as it relates to a “Free Range Production System”1 and the 
labelling and marketing thereof. 
 
In summary, the Greens call for: 

 rejection of the Australian Egg Corporation Ltd’s Application  

 nationally consistent truth in labelling laws and 

  an independent investigation into consumers’ expectations of what constitutes the protection of 
the welfare of animals in animal food products, and how industry meets those expectations and 
aspirations. 

 
The Australian Consumer Law  
 
The Australian Consumer Law (ACL) aims to protect consumers by prohibiting false or misleading 
representations or deceptive conduct in relation to goods or services.  It also provides that when a 
consumer buys goods or services they will have guaranteed rights that the goods match their description2. 
 
Further, the ACL seeks to remove anti-competitive behaviour within the marketplace. 
 
The AECL’s Application fails all the above. 

                                                 
1
 See Egg Standards Australia, National egg quality assurance program, Farm Standards for Egg Producers. Revision 

01, version January 2012 pp13-16 
2
 P6. Commonwealth of Australia 2010, Attorney General’s Dept The Australian Consumer Law, An Introduction. 
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Stated aims of the application 
 
The AECL’s revised Farm Standard for Egg Producers stated aims include [our bold type]:  
 

 to “set out the requirements for best practice in the production of eggs at farm level” and to 
“provide a means of demonstrating” *that practice+ 3  

 it “encompasses the general requirements for cage, barn and free range (including Organic) egg” 
production methods4 and 

 It also claims to refer to “relevant Australian legislative requirements” and “equivalent 
international Codes of Practice”... “relevant to egg production and ... based on ... best 
practises/standards”. 5 

 
Why a new standard? 
 
AECL’s information brochure - “Why a new standard?” 6 -  designed for their egg producers is revealing. It 
states:  
 

 A new egg Quality Assurance Standard “will improve the credibility” of the industry, and that an 
overhaul is needed “to achieve the required levels of recognition and up-take across retailers, 
regulators and consumers” and to “meet international guidelines”. 

 “The new egg Quality Assurance Standard  will be extensively promoted to consumers as being the 
eggs of choice on shelf”, and  “will endorse the systems and processes that you run on-farm as 
meeting best management practice”.  It is intended to be “market responsive to expectations and 
demands by ever discerning consumers”. 

 This is within a context that “in today’s litigious society, it is more important than ever that egg 
businesses protect their respective operations ... and the egg industry as a whole”.  It is also 
within the context that “brand labelling provides a challenge to meet the laws, regulations and 
standards that relate to egg labelling compliance”, given that “the majority of public complaints 
are in relation to and about the mis-use  of egg cartons and/or labels”. 

It is useful to consider the AECL’s Application with reference to the fact that free range eggs are big 
business. 
 
Free Range Eggs are big business 
 
In 2010 Australians bought $1.428 billion worth of eggs from 332 farms7. 
 

                                                 
3
 1.1 Objectives. Egg Standards Australia: Farm Standard. Introduction and Scheme Rules, Revision 01, January 2012, 

Page 2 of 7. 
4
 AECL op cit. Introduction. Page 2 of 7 

5
 AECL op cit. 1.3 Terms, Definitions, Legislative and Normative References. 

6
 AECL brochure, Developing a new standard for Australian eggs. Your questions answered. No date. 

http://www.aecl.org/system/attachments/431/original/ESA_QA_A4brochure_web.pdf?1303108255 
7
 Australian Egg Corporation Ltd  2010/2011 Annual Report. Egg Industry Overview. P4. 

http://www.aecl.org/system/attachments/484/original/Annual%20Report%202010.2011.pdf?1321843838  

http://www.aecl.org/system/attachments/431/original/ESA_QA_A4brochure_web.pdf?1303108255
http://www.aecl.org/system/attachments/484/original/Annual%20Report%202010.2011.pdf?1321843838


 

3 
 

The Australian Egg Corporation’s own statistics8 show that Australians increased their egg consumption by 
7% in the last year (since 2011).  This represents an average growth by volume of 5% pa since 2010. 
 
However “free range” eggs are the fastest growing segment of the egg industry, and in fact was the only 
segment to grow in sales since 2010, by a substantial 24%. 
 

Production 5 year av  Change since 
2010 

2011 Market 
Share 

Free Range + 64% + 24% 34% 

Barn Laid + 64% - 3% 9% 

Cage + 2% - 1% 55% 

 
Clearly, the “ever discerning customer” is buying free range eggs as the “eggs of choice on the shelf”. 
 
In 2010 a Coles survey of 2,500 shoppers (Coles Mums Panel) gave the “clear message” that 95% of Coles 
customers   wanted to buy free range eggs if the price was lower, with Coles responding by cutting the 
price of its own branded free range eggs and phasing out its branded caged eggs by 20139.  
 
In 2011 sales of Coles’ own brand free range eggs had “surged by over 50%”.10 That Coles’ stocking 
densities of ‘free range’ eggs exceeds the Code of Practice’s 1,500 hens per hectare is not discussed in this 
submission, but bears further investigation. 
 
A 2012 Choice survey found that for 85% of their 900 respondents it is ‘essential’ or ‘important’ the eggs 
they buy are free range, with 93% having chosen to buy free range products – mostly eggs - in the previous 
12 months11.  “More than half the respondents were prepared to pay $3 - $5 more per dozen for free range 
eggs rather than cage eggs”12. 
 
Current definitions for free range eggs 
 
There is an absence of a national Australian Standard or consistent legislated definition of ‘free range’ eggs. 
The Model Code of Practice13 currently provides that the outdoors area available to layer hens in free-range 
production systems must be a maximum of 1,500 birds per hectare14.    

 

In NSW the Greens’ Truth in Labelling Bill 2011 capping free range stocking densities at 1,500 passed 
the NSW Upper House in October 2011. 
 

                                                 
8
 ibid 

9
 Coles Media Release, 18/11/2010. Coles cuts free range egg prices to help customers switch from caged eggs 95% of 

customers say price is key. 
10

 Coles blog, 28/11/2011 at http://blog.coles.com.au/2011/11/28/free-range-eggs/  
11

 Clemens, R. Choice Survey on Consumer Expectations of Free Range Egg Labelling. Key Findings Report. May 

2012. http://www.choice.com.au/reviews-and-tests/food-and-health/food-and-drink/organic-and-free-range/free-range-

eggs-2012.aspx  
12

 ibid 
13

 Primary Industries Standing Committee Model Code of Practice for the Welfare of Animals, Domestic Poultry 4
th

 

Edition, SCARM Report 83. http://www.publish.csiro.au/Books/download.cfm?ID=3451  
14

 Model Code op cit. P 28 

http://www.choice.com.au/reviews-and-tests/food-and-health/food-and-drink/organic-and-free-range/free-range-eggs-2012.aspx
http://www.choice.com.au/reviews-and-tests/food-and-health/food-and-drink/organic-and-free-range/free-range-eggs-2012.aspx
http://www.publish.csiro.au/Books/download.cfm?ID=3451
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Queensland’s Animal Care and Protection Act 2001 agrees with the Code of Practice, allowing no more 
than”1500 laying fowl in a hectare in the outdoor areas of a free range system”.15  
 
In South Australia the Food (Labelling of Free-range Eggs) Amendment Bill  201216 introduced by both the 
South Australian Greens and Liberal Party also allows no more than 1500 chickens kept per hectare of an 
outdoor area17. 
 
The AECL’s Application to have certified as ‘free range’ eggs that originate from a production system that 
allows  outdoor densities of 20,000 birds per hectare, clearly subverts the Model Code of Practice, the 
Queensland regulations, and the introduced NSW legislation and introduced South Australian regulations .  
 
The AECL’s proposed definition of ‘free range’ is also contrary to  its own stated aims as discussed above 
and most certainly ignores  recognised “best practice” and extensive community consultation which has 
informed “relevant Australian legislative requirements“  and the Code of Practice. 
 
In fact, the Application seeks to effectively supersede accepted definitions of ‘free range’ by owning and 
using a certification trademark that will mislead the consumer into buying eggs that would exceed the Code 
of Practice or currently legislated allowable densities for free range egg layers by an extraordinary 1,200+%. 
 
Federal Court decision – misleading labelling 
 
In 2011 the Federal Court found an egg wholesaler had practised “a cruel deception of consumers who 
mostly seek out free range eggs as a matter of principle, hoping to advance the cause of animal welfare 
by so doing” when they labelled and supplied cartons of eggs using the words “Fresh-Range Omega-3 ... 
creating the overall impression that the eggs were free range, when in fact the contents were not free 
range”.18 
 
The ACCC has committed itself to protecting consumers and businesses “against those who falsely label 
eggs in the Australian market”19 and is currently pursuing another case against the misleading labelling as  
‘free range’,  eggs which do not meet consumer expectations of what constitutes such an egg. 
 
The AECL’s Application to increase and certify as ‘free range’ its proposed densities would conceivably 
protect the high density egg producer from such Federal Court rulings and from ACCC misleading conduct  
charges.  The AECL’s reference to protecting the egg producer from a “litigious society” as previously 
mentioned in this submission can only be a reference to this intention.  
 
However the AECL is not a stranger to misleading conduct, and has sought to mislead the Australian public 
in other ways about free range eggs. 
 
 
 

                                                 
15

 Div 4, s.17 Queensland Animal Care and Protection Act 2001, Animal Care and Protection Regulation 2002. 

http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/A/AnimalCaPrR02.pdf  
16

 SA Parliament,  Food (Labelling of Free range Eggs) Amendment Bill 2012 Link 
17

 Op cit, Part 2, S4 (22A – Requirements for free-range eggs)  
18

 ACCC Media Release, 4/2/2011. Court penalises wholesaler for “cruel deception” on free range eggs. 

http://www.accc.gov.au/content/index.phtml/itemId/971311/fromItemId/966100  
19

 ACCC op cit 

http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/A/AnimalCaPrR02.pdf
http://www.google.com.au/url?sa=t&rct=j&q=south%20australia%20free%20range%20eggs%20legislation&source=web&cd=3&ved=0CFQQFjAC&url=http%3A%2F%2Fwww.legislation.sa.gov.au%2FLZ%2FB%2FCURRENT%2FFOOD%2520(LABELLING%2520OF%2520FREE-RANGE%2520EGGS)%2520AMENDMENT%25
http://www.accc.gov.au/content/index.phtml/itemId/971311/fromItemId/966100
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Misleading & Unconscionable Conduct 
 
 The AECL’s consumer survey on attitudes claiming consumer acceptance for 20,000 per hectare free 

range layer hen densities used a small group of selected respondents who responded to footage 
shown, with no knowledge of the issues around high density stocking of layer hens or that the 
commonly recognised  maximum free range stocking limits  is 1,500 laying hens per hectare. 

 The AECL sought to scare Australian consumers that the supply of eggs would “dry up with a 1500 cap” 
and that Australia would “have imported eggs from overseas markets *such as+ Indonesia, Vietnam, 
Cambodia and the Philippines ...[which have] less animal welfare standards and food safety laws or 
protection of quarantine issues...”.20 

However as confirmed under questioning by the Australian Greens in recent Senate Estimates, the 
AECL confirmed that importation of fresh shell eggs is not permitted under Australian quarantine 
laws.21 
 

 The AECL misrepresented scientific research from the Scottish Agricultural College, claiming that 
research supported  free range stocking densities of 20,000 hens per hectare, when the SAC made clear 
that “this would be too far a stretch to say this is based on our work”, and that its research could not be 
applied to free range hens and outdoor range areas. 

The AECL also makes misleading statements in its Free Range Fact Sheet22, and I refer the reader to the 
responses by the Free Range Egg & Poultry Association of Australia to those claims.23 
 
Trademark likely to deceive or cause confusion  
 
The AECL’s Application states its certified trademark is marketed to Australian consumers with the 
intention that “among other things, ESA marked eggs will be recognised as a high quality, safe product 
farmed by people who look after the health and welfare of their hens in environmentally sound 
conditions.”24  
 
Further, “the ESA will assist Egg Business to ... “protect the welfare of their flocks” and to “provide an 
indication of origins in an Egg Business”.25 

 
As discussed earlier, free range eggs are big business: consumers want to buy eggs that have come from 
what they believe are “free range” chickens, and are turning away from eggs labelled as barn and cage laid.  
 

                                                 
20

 Barlass,T. 15/4/2012 Farmers crack the free range code. SMH. 

http://www.smh.com.au/environment/animals/farmers-crack-the-free-range-code-20120414-1wzyc.html 
21

 Rural and Regional Affairs and Transport Legislation Committee Senate Estimates hearings. 22/5/2012 
22

 Available from 

http://www.aecl.org/system/attachments/511/original/Free%20range%20stocking%20density%20fact%20sheet.pdf?133

4129238 
23

 See http://www.freerangefarmers.com.au/uploads/7/4/2/0/7420102/fact_sheet1.pdf 
24

 AECL op cit P.11. Our Trademarks. Egg Standards Australia Certification rules, version 1.1, October 2010. 
25

 AECL op cit, Introduction, 1.2 Public Benefit. P1.  See also IP Australia website re Egg Standards Australia: 

http://www.ipaustralia.gov.au/get-the-right-ip/trade-marks/types-of-trade-marks/certification-trade-mark/certification-

rules/?doc=esa&view=Detail 

http://www.smh.com.au/environment/animals/farmers-crack-the-free-range-code-20120414-1wzyc.html
http://www.aecl.org/system/attachments/511/original/Free%20range%20stocking%20density%20fact%20sheet.pdf?1334129238
http://www.aecl.org/system/attachments/511/original/Free%20range%20stocking%20density%20fact%20sheet.pdf?1334129238
http://www.freerangefarmers.com.au/uploads/7/4/2/0/7420102/fact_sheet1.pdf
http://www.ipaustralia.gov.au/get-the-right-ip/trade-marks/types-of-trade-marks/certification-trade-mark/certification-rules/?doc=esa&view=Detail
http://www.ipaustralia.gov.au/get-the-right-ip/trade-marks/types-of-trade-marks/certification-trade-mark/certification-rules/?doc=esa&view=Detail
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However the customer can only trust that their “egg of choice on the shelf” which is labelled and marketed 
as certified free range meets their own expectations of what “free range” actually means.  
 
The Choice survey found 43% respondents relied “solely on the words ‘free range’ on the pack to assure 
them that a product is free range”.  Another 39% relied on the logo of a certification body26 to assure they 
are purchasing free range eggs.  
 
The ACCC website confirms a Certified Trade Mark “indicates to consumers that a product meets a 
particular standard that is of a particular quality [and] has been manufactured in a particular location or by 
using a particular process”. 
 
It is clear the AECL’s Application is a cynical attempt to abuse customers’  trust by deceiving  “ever 
discerning consumers” into purchasing eggs they believe come from “best practices/standards” in free 
range egg production methods, when in fact  ESA certified ‘free range’ eggs will exceed community 
standards and expectation in laying hen stocking densities by well over 1,000%. 
 
The Application, if granted, would also damage the aims pursued by society in furthering better animal 
welfare outcomes for their food animals as evidenced by the substantial increase in demand and sales of 
free range eggs, and by the moves of Australian States to legislate minimum stocking densities for free 
range layer hens. 
 
 It undermines the clear community value placed on eggs produced from chickens that are free range, with 
all its assumed associations of better animal welfare conditions and ‘happy chickens’.  That these 
assumptions may in fact not be an accurate is a moot point. 
 
Anti-competitive 
 
The AECL’s Application states “Egg producers certified to use the ESA trademark may only use their own 
trademark or name in conjunction with the ESA mark, and may not use any other trademarks or names in 
relation to the packaging or on any other marketing materials featuring the ESA Mark without the prior 
written authorisation of the Certification Body.27 
 
Use of the ESA certification trademark on eggs labelled as ‘free range’, yet originating from stocking 
densities of 20,000 laying hens per hectare,  removes the product differentiation of those eggs originating 
from maximum stocking densities of 1,500 hens per hectare – which is in accordance with the Code of 
Practice. 
 
This effectively removes the competitiveness of  those egg producers who do compete in the egg market 
by producing eggs from production systems more commonly understood to represent ‘free range’ systems, 
and which meet the Code of Practice criteria and current and proposed legislated standards. 
 
Many of those producers have introduced real efficiencies and investment into their free range eggs, but 
will lose any opportunity to build and benefit from that in the marketplace should the AECL be successful in 
owning the ‘free range’ market by owning and controlling the Standard and certification thereof. 
 

                                                 
26

 Clemens,R op cit  
27

 AECL op cit. Licences. P4 
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The removal of product differentiation (stocking densities) removes information guiding consumers in 
choosing eggs originating from what is understood to be a more ethical and humane production system.  In 
this, the Application seeks to remove the ability of consumers to make an informed choice in their 
purchasing. 
 
Free range and the value of animal welfare 
 
Increasingly in Australia and around the world “ethical issues are important components of consumer 
motivation” and standards of animal welfare play a significant and growing influencing role in the decision 
to purchase foods labelled as ‘organic or ‘free range’.28 
 
Studies show that “consumption of free-range products is significantly motivated by concern ... about the 
animal’s quality of life”, and that consumers understand free range eggs as representing chickens  
leading “a nice .. happier and healthier life”.29 
 
A 2011 British government survey30 of 3,000 households representative of the British population found that 
75% of households rated animal welfare as an important issue in their purchase of eggs, with 65% of those 
consumer actively seeking to buy free range eggs.   
 
In that survey, 72% strongly or tended to agree that free range products have higher welfare standards, 
with only 2% disagreeing with that assumption. 
 
However only 6% felt they could tell if a product meets high animal welfare standards.  The conclusion was 
“this suggests that labelling is not clear enough or perhaps that there are varying standards not all being 
understood widely.”31 
 
These results, taken the Australian consumers responses as mentioned in this submission, clearly show 
that: 
 

 society demands better animal welfare outcomes for their food animals;  

 the term and label ‘free range’ is heavy with meaning of better animal welfare outcomes;  and 

 consumers are prepared to pay more to ensure animals are treated humanely and are ‘happy’. 
 
It is also clear that Australian Consumer Law must uphold consumers’ expectations and protect consumer 
belief that food purporting or marketed as being produced with the highest animal welfare outcomes as a 
priority in fact meet those expectations. 
 
This AECL’s Certification Trademark Application does not do this. It fails entirely to meet the public 
benefit test and in fact represents a public detriment. 
 
 

                                                 
28

 Harper,C et al (2002) Consumer perception of organic food production and farm animal welfare. British Food 

Journal, Vol 104 Issues 3,4,5. pp287-299.  
29

 Unattributed quote by Harper Ibid. 
30

 (p27) Dept for Environment, Food and Rural Affairs, Food statistics unit (2011). Attitudes and Behaviours around 

sustainable Food Purchasing. 
31

 Ibid. P27 
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The Greens call for: 

 rejection of the Australian Egg Corporation Ltd’s Application  

 nationally consistent truth in labelling laws to be enacted and 

  an independent investigation into consumers’ expectations of what constitutes the protection of 
the welfare of animals in animal food products, and how industry meets those expectations and 
aspirations. 

 
Thank you in advance for considering this submission. 
 
Yours sincerely 
 

 
 
Senator Lee Rhiannon 
Greens Senator for NSW and animal welfare spokesperson 
 


